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WELCOME TO MCP GROUP 
 
You may have already been informed 
of the “no fuss” merger between 
Poynters Lawyers and The Fulfilment 
Company recently. We are pleased to 
inform you that we have settled in our 
new Collins Street office  and have 
received positive feedback from our 
business partners in relation to the 
changes. 
 
The old Poynters and TFC websites 
are now redundant -The new MCP 
Group website is located at 
www.mcpgroup.com.au. We invite all 
our readers to have a look, and as 
always feedback is welcome. 
 
In terms of our services and staff - 
this has not changed, we continue to 
operate as normal, output the highest 
quality of service and access to the 
same qualified people.  
 
An overview of our services is avail-
able on request. We have included a 
checklist in this newsletter for your to 
review and return if you would like 
further information on our services. 

 
 

INTEREST RATES 
 
The official cash rate remains at 
5.25% per annum. 
 
 Money markets have been very ac-
tive after the outcome of the federal 
election.   The spread between short 
term cash rates and bond rates is 
incredibly low. This has driven financi-
ers to offering three year fixed rate 
funds at a level at or below current 
discounted variable rates. 
 
 Whilst the business activity is buoy-
ant and equity markets continue on 
their bull run, there are several eco-
nomic indicators that are halting the 
momentum of a rate rise. Factors in-
clude better than expected CPI fig-
ures for the September Quarter de-
spite rising oil prices, a moderation of 
the global economic recovery and the 
pace of the local property market. 
 
 It is an extremely difficult time to pre-
dict the future for rate movements, 
and there certainly is some tempta-
tion to lock in a portion of debt on a 
fixed rate to advantage of current 
pricing.  With the absence of any sig-
nificant upward pressures on the im-
mediate horizon, longer term fixed 
rates in our view represent better 
value than short term for those look-
ing to restructure their portfolios.  
 
 

 

LEGAL ASPECTS: BUYING & 
SELLING A FRANCHISE 
 
 In buying, extending, renewing, or 
selling any Franchise parties must be 
aware of all legal issues involved in 
such a transaction and recognise that 
both Franchisees and Franchisors 
have justifiable business interests to 
protect.     Some issues include: 
 
 A Disclosure Statement must be pro-
vided by the Franchisor to the pro-
spective Franchisee at least fourteen 
(14) days before entering into the 
agreement. 
 
 The Franchisor must be able to guar-
antee the transfer of the ownership of 
all components to the Franchisee.  
When negotiating a price for a Fran-
chise, consideration of the plant and 
equipment, location of premises, 
goodwill and stock are vital. It may be 
necessary to seek an independent 
valuation of the business. 
A Franchise may consist of various 
fees. These fees may include a roy-
alty, sign on/establishment, market-
ing, advertising, training, manage-
ment and software licence fee. 
 
It must be determined prior to com-
mencement of the Franchise whether 
the Franchisee is granted an exclu-
sive or non-exclusive territory, be lim-
ited to a particular site, or may oper-
ate a business which is substantially 
the same in a certain defined area. 
 
The term of the Franchise will be out-
lined in the Franchise Agreement.  
There may also be an option to renew 
the arrangement for a further term.  
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Opening Quote:  
 
“The only real mistake is the one from which we 
learn nothing.” 

John Powell 

Current Market Information 
 

Official Cash Rate: 5.25% 
U.S. Federal Funds Rate: 1.75% 

 
90 Bank Bill Rate: 5.44% 

10 Year Bond: 5.36% 
 

Source: www.mcpgroup.com.au 
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 Whether as a buyer or seller, it is 
strongly recommended that advisers 
including accountants and lawyers 
are involved in the process, to ensure 
rights and obligations are respectively 
protected and honoured. 
 
CONTRACT OF SALE OF 
R E AL  E S T AT E :  T H E 
“COOLING OFF PERIOD” 
 
When purchasing property - in accor-
dance with section 31 of the Sale of 
Land Act (1962), it states that the 
Purchaser is entitled to terminate the 
contract within three (3) business 
days of signing, provided none of the 
following exceptions apply: 
 
• The property was purchased at or 

within three (3) business day before 
or after a publicly advertised auc-
tion; 

• The property is used mainly for in-
dustrial or commercial purposes; 

• The purchaser received independ-
ent advice from a Solicitor before 
signing the Contract; 

• The property is more than 20 hec-
tares in size and is used mainly for 
farming; 

• The purchaser has signed a similar 
contract for the same property; and 

• The purchaser is an estate agent or 
a corporate body. 

 
To terminate the contract within the 
three (3) business day cooling off pe-
riod, the Purchaser must personally 
deliver to the Vendor, the Vendors’ 
Solicitor, or the Vendors’ estate agent 
written notice regarding termination of 
the contract.  
 
The Vendor has the right to retain 
either $100 or 0.2% of the contract 
price paid (whichever is more) should 
the purchaser terminate from the con-
tract. Of course prior to signing any 
contract ensure the clause regarding 
the “Cooling off Period” is attached.  
 
 
 
 
 
 
FIXED LOAN BREAK COSTS 
EXPLAINED 
 
Break costs may be charged to bor-
rowers who adopt a fixed interest rate 

loan with a financier and conduct any 
of the following: 
 
• The borrower(s) pays the loan out 

prior to the end of the fixed term; 
• The borrower(s) changes their loan 

product prior to the end of the fixed 
loan term; 

• The borrower(s) refinances their 
loan to another financial institution 
prior to the end of the fixed loan 
term; or 

• The borrower(s) makes extra repay-
ments, which exceeds the limit 
stipulated in their loan contract. 

 
 Break costs are charged to recover 
the financiers forecasted profit on the 
funds they allocated to the fixed term 
loan. When a fixed term loan contract 
is terminated early, the financier will 
re-invest it at a rate that may differ 
from the fixed rate it was originally 
invested at. Any loss incurred from 
the re-investment is charged to the 
customer. 
 
The financier will conduct a calcula-
tion to estimate the loss, and accord-
ingly pass this cost onto the cus-
tomer. This calculation is usually cal-
culated as follows (see overleaf): 
 
[Fixed Rate – Re-investment Rate] 
× [Balance at Termination] × [time 
left on fixed contract] 
 
Example. 
 
The borrower has a fixed rate at 
7.00% and terminates the loan three 
month early. The loan is interest only 
and the balance is $250,000. The 
financier re-invests the money at a 
rate of 6.57%. 
 
The interest differential is  
[7.00% – 6.57%] = 0.43% 
 
The interest differential on a monthly 
basis is 
0.43% ÷ 12 Months = 0.0358% 
 
 The financiers lost income per month 
is 
0.0358% ×  $250,000 = $89.58 
 
Therefore over the three remaining 
months it costs the financier $268.73 
in forecasted profit. This cost is 
passed onto the customer. A principal 
and interest calculation is a little more 
complex however the same principle 
applies. 

“ADD-BACK” EXPENSES 
 
For Self Employed and SME appli-
cants, there are certain expenses 
which the lender may “add-back” to 
the applicants’ income – to 
strengthen the applicants’ capacity to 
service debt. These will vary from 
lender to lender, but generally con-
sists of expenses which would easily 
be redirected into repaying debt. To 
help aid a better understanding of 
“add-backs” a short guide follows: 
 
Superannuation: Any superannua-
tion paid by the business in favour of 
the applicants, which is in excess of 
9% is generally allowed as an “add-
back” expense. Even though Self Em-
ployed applicants are not required to 
make the compulsory 9% superannu-
ation payments to themselves, it 
could be said that lenders would pre-
fer to see applicants set aside money 
for retirement – hence why superan-
nuation payments less than 9% is not 
generally accepted. In a Commercial 
Banking environment lenders may 
look at adding back all additional Su-
perannuation payments.  
 
Interest: If debt(s) being refinanced 
is accounted for as an interest ex-
pense in the applicants financial 
statements, then the interest related 
to the debt(s) being refinanced can 
be added back. This is because such 
interest will be accounted for in the 
lenders assessment of the applicants 
capacity to service the debt. Other 
debts (not being refinanced) may be 
added back but would need to be ac-
counted for in the servicing calcula-
tion. 
 
Depreciation: Some lenders will al-
low this expense to be added back as 
it is a book expense but non-fund 
item. Some lenders will argue that the 
depreciating goods will need to be 
replaced at the end of its useful life so 
therefore will not allow such expense 
to be added back. Some lenders may 
only allow depreciation to be added 
back where the asset is being fi-
nanced.  
 
Motor Vehicle Expenses: Lenders 
will generally not allow this entire ex-
pense to be added back but may 
choose to ignore standard motoring 
expenses the applicant may incur for 
personal travel. In essence, if the 
business is claiming Motoring Ex-
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penses the lender will liken this to a 
PAYG applicant with a Company Ve-
hicle. The motoring expenses are 
however incurred for the day to day 
operation of the business.  
 
Extra-ordinary expenses: Such non 
recurring expenses (or Extra Ordinary 
expenses) are expenses which may 
be incurred by a business but not be 
of recurring nature – or an expense 
which would not normally be incurred 
in the day to day operating of the 
business. Some example of these 
(which MCP has been able to suc-
cessfully use) include: 
 
• Expenses may be costs  associated 

with a fit out or renovation of a prop-
erty from which the business oper-
ates from; 

• Legal Costs associated with action 
for non payment of (an) invoice(s); 
and 

• A business which makes a once off 
investment in a venture that is 
something unrelated to the core in-
dustry of the business (e.g. a medi-
cal practice that makes a once off 
investment in a farming activity – 
like a fruit plantation). 

 
Acceptance of these expenses will be 
at the discretion of the lender and 
would normally need support from the 
applicants’ accountant.  
 
Net Rental Losses (for both Self Em-
ployed and PAYG Applicants): Some 
lenders allow net rental losses to be 
added to the applicants’ taxable in-
come – as obviously a tax benefit 
may arise from such losses. Gener-
ally a lender will ignore any rental 
losses, and simply use a percentage 
(75% to 80%) of the net rental income 
for residential properties and any-
where from 50% to 80% for commer-
cial properties (depending on out-
goings and the length of the lease in 
place).  
FINANCIER NEWS 
MCP Group has relationships with 
many Residential and Commercial 
financiers. MCP ensures it keeps up 
to date on each lenders’ policies and 
products. Some changes announced 
by our lenders’ this month are as fol-
lows: 
 
ING BANK 
ING has a new Standard Variable Lo 
Doc Product which is amongst the 
more competitive products in the non 

conforming segment of the market. At 
6.99% variable, There is no applica-
tion fee (waived until 2005), the first 
standard valuation fee is waived, and 
no ongoing fees apply. Standard Le-
gal fees apply. Where the loan to 
value ratio is 60 to 80%, Lenders 
Mortgage Insurance is applicable. 
Income verification is by the appli-
cants’ self certification of earnings.  
 
 ING will now also allow Company 
Borrowers to obtain borrowings under 
the basic Home Loan Saver product. 
This will represent a substantial sav-
ings to Company Borrowers. Both 
changes are very positive moves for 
ING.  
 
In the Commercial Segment of the 
market ING has an extremely com-
petitive Commercial Variable rate of 
7.35% p.a. with no ongoing fees. 
 
ANZ BANK 
Effectively immediately, ANZ will now 
offer the maximum discount (0.60% 
p.a.) across all loan splits (regardless 
of the size of each split) where the 
total borrowings exceed $500,000. In 
some instances ANZ will approved 
larger discounts at MCP’s request 
however this is assessed on a case 
by case basis. 
 
ANZ's Commercial Banking is offering 
some competitive fixed and variable 
rates at present.  
 
WESTPAC 
A reminder Westpac allows investors 
to use any tax benefits from net rental 
losses to assist in servicing new debt. 
For example in a case where a single 
borrower earns $40,000 gross p.a. 
and has net rental losses of $10,000 
p.a. and a gross rental income of 
$18,000 p.a. -  the maximum he may 
be able to borrower under traditional 
servicing is around $410,000. Under 
Westpac’s model, by adding back the 
rental losses he may be able to ex-
tend his borrowings to $500,000.  
 
In the Commercial  Market Westpac 
has some very competitive Base 
Commercial Fixed Rate with the 5 
Year Fixed rate at 7.35% p.a. The 
base commercial rate is currently 
7.30% p.a. 
  
MEMBERS EQUITY 
In order to become more competitive 
in the Commercial Market, Members 
Equity recently cut its Commercial 

Variable Rate by 25 Basis Points – 
the rate is now 7.49% p.a. variable. 
Its lending policy is tailored at deter-
mining serviceability from a historical 
viewpoint rather than relying on Cash 
Flow Forecasts (etc..). Loans need to 
be fully secured with the maximum 
lend being 72% of property value. 
 
MACQUARIE MORTGAGES 
Macquarie Bank are currently waiving 
the $300 application fee on all mort-
gages until the 31st December. A re-
minder that Macquarie has a competi-
tive lo doc loan - stepping down from 
7.30% p.a. (variable) to 6.50% p.a. 
(variable) over three years. 
 
BANKWEST 
Bankwest will fund up to 70% of the 
value of selected new franchises. 
This includes Gloria Jeans Coffee, 
Red Rooster and Hudson Coffee as 
well as a range of other franchise.  
 
HSBC 
HSBC have a pure “Asset Lend” 
product where an income declaration 
is not necessary. The rate is 7.97% 
pa. variable but where income may 
be difficult to verify this may present a 
feasible option to your client. 
 
Please call MCP Group for more 
information on any financier. A In-
terest Rate, Comparison Rate and 
Fees Schedule is attached showing 
a selection of financiers only. 

 
 
 
 
 

 
LIABILITY OF DIRECTORS 
OF CORPORATE TRUSTEES 
 
In a recent South Australian Supreme 
Court case or Hanel v O’Neill 
(December 2003), the court decided 
that in accordance with Section 
197(1) of the Corporations Act that, if 
there are no assets in the trust, the 
trustee is not entitled to be fully in-
demnified out of trust assets, even if 
the trust deed provides for an indem-
nity to the trustee from the trust as-
sets. Accordingly, a director of a cor-
porate trustee will be liable wherever 
a trust does not have enough assets 
to indemnify the trustee, regardless of 
whether the trustee’s conduct was in 
breach of trust and whether or not the 
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trust instrument excludes the trus-
tee’s right to an indemnity. 
 
Recent decisions in NSW  
The decision in Hanel was upheld by 
the Court in the case of Intagro Pro-
jects Pty Ltd v ANZ Bank (29 July 
2004). The Court expressed reserva-
tions about the Hanel decision. The 
Court questioned:  
 
• The interpretation of the word 

"entitlement" by the Court in Hanel 
to encompass not only a legal right 
to indemnity but also the practical 
ability to be indemnified; there 
would be no "entitlement" if trust 
assets were insufficient;  

 
• The consequences of the Hanel 

interpretation which results in a di-
rector being personally liable where 
there were sufficient assets in the 
trust (and a right to be indemnified 
from the trust) when the liability 
was incurred but not when the debt 
is due to be discharged;  

 
• The imposition on directors of trus-

tee companies of a personal liability 
as great as that imposed on direc-
tors under s 588G, but without the 
de fences granted by s 588H.  

 
Because the Court had difficulty in 
accepting the reasoning of the major-
ity in Hanel, it considered whether 
that decision was "plainly wrong". 
The Court found, however, that since 
there was no obvious construction to 
s 197, it was bound to follow the de-
cision in Hanel, despite its reserva-
tions. 
 
The decision in Hanel was also con-
sidered in Edwards and Ors v Attor-
ney-General and Anor (6 August 
2004). The case concerned an appli-
cation by two trustee companies for 
judicial advice and by the companies’ 
directors for Court orders relieving 
them of personal liability, in relation 
to actual and prospective asbestos 
claims which might be brought 
against the company. The Court 
stated that, if it had been required to 
deal with s 197 in its decision, it 
would have been likely to decide 
against the Hanel interpretation of s 
197. The construction of s 197 by the 
majority in Hanel was labelled by the 
Court in Edwards as "unconvincing". 
However, since s 197 was not di-
rectly relevant in that case, the 

Court's remarks will not affect the 
Hanel precedent. 
 
Future amendment to Section 197  
 
A submission regarding the decision 
in Hanel and the scope of the liability 
of directors of corporate trustees has 
recently been submitted to the Gov-
ernment seeking legislative clarifica-
tion on the issue. At this stage, it is 
not known whether a legislative 
amendment will be proposed. 
 
Section 197 - limiting personal li-
ability 
 
In the interim, directors of corporate 
trustees face personal liability for 
trustee debts without the benefit of 
the defences that would apply to di-
rectors of companies which are not 
trustees. These directors should con-
sider taking steps to manage the risk 
of personal liability. Please contact 
either Michael Poynter or Shane 
Frost from MCP Commercial Law-
yers for more information. 

 
Source: An edited extract from ASIC 
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INTEREST RATE SCHEDULE

A selection of our financiers' most competitive Interest Rates. Rates displayed are generally discounted - and may not 
apply to your situation. This is a guide only. Comparison Rates are available upon request.

Retail Lending Variable Rates Fixed Rates
Featured L.O.C. Basic Lo Doc 1 Year 2 Year 3 Years 5 Years

ANZ Bank 6.47% 6.47% 6.47% 6.47% 6.70% 6.70% 6.55% 6.95%
CBA 6.37% 6.47% 6.57% 6.57% 6.69% 6.79% 6.79% 6.99%
NAB 6.57% 7.22% 6.57% N/A 6.69% 6.79% 6.57% 6.99%
Westpac 6.57% 6.72% 6.49% 7.47% 6.75% 6.79% 6.69% 7.35%
AMP Bank 6.40% 6.75% 6.49% 7.05% 6.89% 6.69% 6.69% 6.99%
Adelaide Bank 6.99% 7.15% N/A 6.99% 6.75% 7.15% 6.90% 7.40%
Bank West 6.57% 6.57% 6.45% 7.27% 6.65% 6.65% 6.65% 6.85%
Citibank 6.49% 6.49% 6.56% 7.49% 6.75% 6.79% 6.89% 6.99%
GE Money n/a n/a 7.24% 7.75% n/a n/a n/a n/a
HSBC Bank 6.60% 6.78% 6.44% 7.97% 6.75% 6.75% 6.69% 6.89%
ING Bank 6.49% 7.05% 6.45% 6.99% 6.69% 6.69% 6.69% 6.89%
Macquarie 6.50% 7.00% 6.50% 7.30% 6.75% 6.80% 6.75% 6.95%
St George 6.37% 6.47% 6.49% 7.07% 6.69% 6.69% 6.79% 6.89%
Suburban Management 6.99% 7.15% 6.49% 7.69% 6.95% 7.05% 7.10% 7.30%

Commercial Lending Variable Base Rates Fixed Rates
Overdraft 1 Year 2 Year 3 Years 5 Years

ANZ Bank 7.09% 7.15% 7.21% 7.40%
ING Bank 7.30% 7.35% 7.40% 7.55%
Citibank 7.70% 7.79% 7.79% 7.89%
Bankwest Available Upon Request
Members Equity Available Upon Request
St George Available Upon Request
Westpac 7.05% 7.15% 7.20% 7.35%

As Comparison Rates may be misleading in some instances (the rates we quote are subject to specific criteria being
satisfied). Comparison Rates are provided upon request, tailored to your specific scenario for any number of products.
A Comparison Rate schedule (based on Standard Variable & Fixed Rates only) is provided on our website.

Must be fully secured by Commercial Property - Rates are Indicative Only. More lenders available upon Request (Selection provided only).

Must be fully secured by Residential Property - Rates are Indicative Only. More lenders available upon Request (Selection provided only).
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Fees & Charges

A selection of our financiers' most competitive Interest Rates (comparison rate schedule follows). Rates 
displayed are generally discounted - and may not apply to your situation. This is a guide only.

Basic Products Premium Products Legals
Application* 
Fees

Ongoing Fees Application* 
Fees

Ongoing Fees Settlement 
(Legal) Fees**

ANZ Bank $500 $8 p.m. $0 $295 p.a. N/A
CBA $600 $12 p.m. $0 $300 p.a. N/A
NAB $600 Nil $0 $375 p.a. N/A
Westpac $600 $8 p.m. $0 $300 p.a. N/A
AMP Bank $350 $8 p.m. $350 $330 p.a. $425
Adelaide Bank Val Nil $275
Bank West $700 $12 p.m. $700 $12 p.m. Unascertainable
Citibank $590 $8 p.m. $590 $250 p.a. $150
GE Money $480 Nil $970
HSBC Bank $600 + Val Nil $600 + Val $25 p.m. $100
ING Bank $499 Nil $137.50
Macquarie $300 Nil $300 Nil $350
St George $600 + Val $10 p.m. $300 + Val $10 p.m. N/A
Suburban Management $275 Nil $275 Nil $550

*Includes one free standard residential valuation. Some lenders may charge for subsequent valuations.
** Legal Fees quoted are estimates only for standard loans only. Price quoted are exclusive of Govt Fees
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No Premium Products
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INFORMATION REQUEST FORM 

Do you wish to receive a free Information Overview on any of the following topics?  
(Please Tick) 
 
LEGAL 
 

 Business Structures  Retention of Title Clauses 
 Asset Protection  Franchising 
 Shareholders Agreements  Franchising Disclosure 
 Directors Duties  Introduction to Contract Law 
 Trustees Duties  Debt Collection 
 Leasing  Business Names 
 Sub-Leases  Trade Marks 
 Buying and Selling a Business  Wills & Probate 
 Business Succession Agreements  Powers of Attorney 

 
 
FINANCE (including Refinancing) 
 

 Residential Property   Equipment Finance  
 Commercial Property Finance  Franchise Finance 
 Business Finance  Conveyancing 

 
 
CORPORATE SERVICES 
 

 Company & Business Name Formations  Trust Formations 
 Company & Business Name Searches  ASIC & Corporations Law Advice 

 
 
 

 Do you wish to receive our Email Newsletter? 
 
Full Name  

Company*  

Telephone  

Email Address  

 

*If Applicable 
 

 
Please hand this request to us or return by Facsimile to (03) 9620 2002 

 


